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COMMONWEALTH OF MASSACHUSETTS

ENERGY FACILITIES SITING BOARD

Application of Cape Wind Associates, LLC
for a Certificate of Environmental Impact
and Public Interest

EFSB 07-8

S N N N N

MEMORANDUM OF CLEAN POWER NOW, INC. IN OPPOSITION
TO INTERVENOR OPPONENTS’ MOTIONS TO DISMISS

Clean Power Now, Inc. submits this Memorandum in opposition to the multiple motions
of the Cape Cod Commission (the “Commission”), the Alliance to Protect Nantucket Sound, Inc.
(“Alliance™), and the Town of Yarmouth (collectively “Intervenor Opponents”) to dismiss in part
or in full the Petition and Application of Cape Wind Associates, LLC (“Cape Wind”) for a

Certificate of Environmental Impact and Public Interest (“Certificate”).

INTRODUCTION

Intervenor Opponents have submitted numerous motions to dismiss, limit or otherwise
terminate this proceeding. It is easy to lose sight — in the blizzard of paper filed by Intervenor
Opponents — of what this proceeding is about. It is about a simple transmission line — in effect a
large extension cord. Laying the proposed transmission line is a straightforward project that
raises no serious concerns. Indeed, a longer transmission line was recently proposed and
constructed across this same body of water and, tellingly, neither the Cape Cod Commission nor
any of the affected towns or other interested parties represented here breathed a word of
opposition. The legal challenges presented here are thus pretextual. What the Intervenor

Opponents really are opposed to is the Wind Farm to which the transmission line will attach,



which lies beyond state jurisdiction in federal waters.

Intervenor Opponents’ current raft of motions is without merit. In particular, Clean
Power Now demonstrates herein that the Board has not only the jurisdiction and authority but the
unambiguous statutory obligation to issue a composite Certificate. The Certificate statute
expressly allows an energy company to seek comprehensive relief from the Siting Board when it
has been prevented from constructing its proposed facility due to delays, denials, or burdensome
conditions in the permitting process. This is a reasonable and workable response to the energy
crisis that loomed when it was enacted in the early 1970's, and must be applied according to its
plain meaning. The Certificate statute states in express terms that it applies “[n]otwithstanding”
other state statutes and laws; thus the Board’s jurisdiction here is proper notwithstanding the
other legal avenues of relief identified by the Intervenor Opponents. The motions to dismiss

must be denied.

BACKGROUND

On May 11, 2005, after an extensive adjudicatory proceeding, the Siting Board
conditionally approved the Transmission Project, finding that it “is preferable to the alternative
route with respect to providing a reliable energy supply for the Commonwealth with a minimum
impact on the environment at the lowest possible cost.” In re Petition of Cape Wind Assoc.,
LLC, et al., EFSB 02-2 (Final Decision, May 11, 2005) at 131. The Siting Board further
determined that the Transmission Project was needed if the Wind Farm were constructed since
“the total capacity of all existing transmission cables in Nantucket Sound would be insufficient

to transmit the output of the proposed wind farm.” Id. at 20. The Supreme Judicial Court



affirmed. Alliance to Protect Nantucket Sound, Inc. v. Energy Facilities Siting Bd., 448 Mass.
45 (2006).

On October 19, 2007, the Cape Cod Commission denied Cape Wind’s Development of
Regional Impact (“DRI”) application, prompting Cape Wind to file the instant Petition and
Application pursuant to G.L. c. 164, § 69K, for a Certificate of Environmental Impact and Public
Interest. In addition to the DRI approval from the Commission, Cape Wind now seeks a
composite Certificate granting permission to construct the transmission lines previously
approved by the Siting Board (the “Transmission Project”) under all provisions of state and local
law as set forth in G.L. c. 164, 88 69K-690. Cape Wind has applied for all of its state and local
permits/approvals and notified the permitting agencies of its Petition and Application.

In contrast to the Commission’s intensive seven-month DRI review of Cape Wind, the
Commission performed no formal DRI review of the comparable Nantucket Cable submarine
transmission line project and recommended that the Secretary of the Executive Office of
Environmental Affairs not require an Environmental Impact Report. See Letter from Cape Cod
Commission to Secretary Herzfelder, dated Feb. 6, 2004 (attached hereto as Exhibit A). While
the Commission made certain mitigation recommendations regarding the Nantucket Cable, it
offered no opposition whatsoever to the Nantucket Cable project, which involved longer

transmission lines than Cape Wind is proposing. Id.

STANDARD OF REVIEW
The Siting Board may grant dismissal only if, after construing all facts in favor of the

non-moving party, it appears “beyond doubt” that the non-moving party “could prove no set of



facts in support of its petition.” Riverside Steam & Electric Co., D.P.U. 88-123, at 26-27

(1988).* Intervenor Opponents have not satisfied this standard.

ARGUMENT

l. A Certificate Must Be A Composite Of All Necessary Permits.

A. The Language of the Statute Is Plain and Unambiguous
in Mandating a Composite Certificate.

The Massachusetts legislature has established this proceeding for obtaining a Certificate.
In so doing, the legislature has stated expressly in plain and unambiguous terms that a Certificate
must be a composite of all state and local permissions:

A certificate, if issued, shall be in the form of a composite of all individual

permits, approvals or authorizations which would otherwise be necessary for

the construction and operation of the facility and that portion of the certificate

which relates to subject matters within the jurisdiction of a state or local agency

shall be enforced by said agency under the other applicable laws of the

commonwealth as if it had been directly granted by the said agency.
G.L. c. 164, 8 69K (para. 5) (emphasis added).

A statute is interpreted according to the intent of the legislature. Comm’r of Corr. v.
Superior Court Dep't of the Trial Court, 446 Mass. 123, 124 (2006). “Statutory language should
be given effect consistent with its plain meaning. Where, as here, that language is clear and

unambiguous, it is conclusive as to the intent of the Legislature.” Id.; accord Madden v. Sec’y of

Pub. Safety, 412 Mass. 1010, 1011-12 (1992) (“Where, as here, the language of a statute is plain

! In the absence of an established standard of review in its decisions or regulations, the
Siting Board looks to the Department of Telecommunications and Energy (“DTE”) rulings for
guidance. See Cape Wind Assoc., LLC and Commonwealth Elec. Co. d/b/a NSTAR Elec., EFSB
02-2 (Ruling re: Reopening of the Record, March 21, 2005), at 8 (relying on DTE definition of
“good cause”).



and unambiguous, it is conclusive as to legislative intent.”) (quotation omitted). Further, “where
the Legislature’s intent in enacting a statute is clear, the statute, if reasonably possible, must be
construed to carry out that intent.” Commonwealth v. Vega, 449 Mass. 227, 233 (2007).

Here, the language stating the legislative intent could not be clearer: a Certificate, if
issued, “shall” be a composite of “all” permits necessary for construction and operation of the
facility. The word “shall” means what it says, i.e., the duty is mandatory. Uglietta v. City Clerk
of Somerville, 32 Mass. App. Ct. 742, 744 (1992) (rejecting argument that “runs counter to the
general rule that the statutory use of the word “shall’ is to be given a mandatory meaning”). The
word “all” also means what it says. City of Grand Junction v. Ute Water Conservancy Dist., 900
P.2d 81, 91 (Colo. 1995) (“The word “all’ is an unambiguous term.”). This statutory language is
thus plain and unambiguous in mandating that a Certificate be issued in composite form of all
permits necessary for construction and operation of the facility.?

Further, the Certificate statute plainly and unambiguously requires only the denial, undue
delay, disapproval, or burdensome conditioning of a single state or local permit in order to
trigger the Board’s jurisdiction over a Certificate petition:

The board shall consider such petition providing: the electric, gas or oil company

is prevented from building a facility because it cannot meet standards imposed by

a state or local agency with commercially available equipment or because the

processing or granting by a state or local agency of any approval, consent, permit

or certificate has been unduly delayed for any reason, including the preparation

and publication of any environmental impact report required by section sixty-two

of chapter thirty; or the electric, gas or oil company believes there are

inconsistencies among resource use permits issued by such state or local agencies;

or the electric, gas or oil company believes that a nonregulatory issue or condition

has been raised or imposed by such state or local agencies such as but not limited
to aesthetics and recreation; or the facility cannot be constructed due to any

2 As used herein, “permits” means permits, approvals, licenses or authorizations.
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disapprovals, conditions or denials by a state or local agency or body . . . .
G.L. c. 164, 8 69K (emphasis added). The repeated reference to denial, delay, etc. of “any”
permit by “a” state or local agency, along with the repeated use of the disjunctive in referring to
“a state or local agency” is a plain and unambiguous expression of the legislature’s intent that a
denial, delay, etc. with respect to a single permit by either a state or local agency triggers the
Board’s jurisdiction.

Another statutory provision requires the applicant to submit a *“statement setting forth the
need” for the Certificate, which must set forth, inter alia:

all licenses, permits and other regulatory approvals required by law for the

construction or operation of the facility which have been granted; a representation

as to the good faith effort made by the applicant to obtain from state agencies and

local governments the licenses, permits and other regulatory approvals required

by law for construction or operation of the facility; either, a representation as to

the inability, if any, of the applicant to comply with any law, ordinance, by-law,

rule and regulation affecting the construction or operation of the facility; or a

representation as to the applicant’s inability to proceed with the construction or

operation of the facility by reason of the denial, delay, or imposition of a

burdensome condition in issuing specified licenses, permits or approvals.
G.L.c. 164, 8 69L. This provision, too, is plain and unambiguous. Consistent with the
composite nature of every Certificate, it plainly requires the applicant to have made a good faith
effort to obtain all of the state and local permits necessary for construction or operation of the
facility prior to seeking a Certificate. It essentially puts the applicant on notice that, given the
comprehensive nature of a composite Certificate, it should not seek a Certificate until it has
sought all permits and is ready to make its comprehensive case before the Board. Any permits
already obtained must be disclosed at the outset so that the comprehensive process may begin

with a determination of what is done and what remains to be done. And by its plain terms it

requires nothing more than a good faith effort.



The Certificate statute must be interpreted to give effect to all of its provisions. Vega,
449 Mass. at 231 (“Any reading of the statute that ignored [a term] would violate the canon that
a statute be construed so that effect is given to all its provisions, so that no part will be
inoperative or superfluous.”) (quotation omitted). Taken together, the foregoing statutory
provisions establish a straightforward process: (1) the applicant must make a good faith effort to
obtain all permits; (2) if any single permit is delayed, denied, or burdened, the applicant may
invoke the Board’s jurisdiction; and (3) a Certificate issued by the Board “shall” be a composite
Certificate “of all individual permits, approvals or authorizations which would otherwise be
necessary for the construction and operation of the facility.” G.L. c. 164, §69K .2

The Certificate statute cannot be amended by inserting requirements that are not
supported by the plain statutory language. Wiedmann v. Bradford Group, Inc., 444 Mass. 698,
710 (2005) (“Because the plain language of the statute does not require [the requested relief], we
decline to create such a requirement . . . .”); Commonwealth v. Poissant, 443 Mass. 558, 563
(2005) (*“We will not add words to a statute that the Legislature did not put there, either by
inadvertent omission or by design.”). The statute does not contain any requirement that final
decisions must be obtained from all state or local permitting agencies before a petition can be
filed or a composite Certificate can be issued. Indeed, by recognizing “delay” in both section
69K and section 69L as a ground for invoking the Certificate process, the express terms of the

statute plainly preclude any such “finality” requirement. Neither the Board nor any court may

® The Alliance’s argument that “*all individual permits’ means all permits properly before
the Siting Board,”Alliance Br. at 6, would simply engraft onto the statute words that are not
there and render meaningless the words “which would otherwise be necessary for the
construction and operation of the facility.”



engraft such an absent term onto a statute.

Here, Cape Wind has done exactly what the express terms of the statute require. After
obtaining prior, conditional approval by the Board to construct the Transmission Project, it made
a good faith effort to obtain all permits, starting with the Commission whose approval is required
before other state and local approvals can be obtained; the Commission denied Cape Wind’s
application, thus triggering Board jurisdiction. Cape Wind has now applied to the Board for a
Certificate with an Application setting forth its good faith efforts, yet inability, to obtain all
permits.* The express and unambiguous terms of the statute is “conclusive.” Comm’r of Corr.,

446 Mass. at 124.

B. The Purpose of the Statute Confirms Its Plain Meaning.

The purpose of the Certificate statute confirms its plain meaning. The purpose of a
statute is an important tool of statutory construction and is determined, first and foremost from
the express terms of the statute. Poissant, 443 Mass. at 562 (“Statutory language is the principal
source of insight into legislative purpose.”) (quotation omitted). Here, the purposes of the

Certificate statute confirm the express statutory language mandating that the Certificate be in

* The Alliance references the fact that Cape Wind has not included any authorization
from the Massachusetts Office of Coastal Zone Management (“MCZM?) in its Petition and
Application. See Alliance’s Br. at 7. While it is true that Cape Wind is not seeking any action by
the Siting Board at this time with respect to MCZM’s authority regarding Cape Wind’s proposal,
that is because MCZM’s authority derives from federal licenses or permits from federal
agencies, which have yet to be obtained (e.g., approval of the Wind Park by MMS). See Coastal
Zone Management Act, 16 U.S.C. 88 1456(c)(1)(A), 1456(c)(3)(A). Thus, given issues of federal
preemption and the limitations on the Siting Board’s jurisdiction in certificate proceedings to
only “facilities in the Commonwealth,” G.L. c. 164, § 69K, the Alliance’s argument is off the
mark.



composite form of all permits necessary for the facility.

The Siting Board’s mandate is “to provide a reliable energy supply for the
commonwealth with a minimum impact on the environment at the lowest possible cost” —a
function clearly paramount to localized concerns. G.L. c. 164, § 69H. The purpose of the
Certificate statute is “to ensure that local boards do not use their power over licenses and permits
to thwart the needs of the broader community for a reliable, affordable, and environmentally
sound energy supply.” City Council of Agawam v. Energy Facilities Siting Bd., 437 Mass. 821,
828 (2002). In the absence of the Certificate process, the construction of vitally-needed energy
facilities could easily be thwarted by parochial interests, over burdened by multiple permitting
and appeal processes, or effectively doomed by inordinate delays.®

The fundamental purpose of the legislature to create a Certificate process that, by
definition, yields a composite authorization of all permissions required by any creature of state
law is evident from the extraordinarily broad and sweeping language of the statute:

Notwithstanding the provisions of any other law to the contrary, a certificate may be so

issued and when so issued, no state or local government shall require any approval,

consent, permit, certificate, or condition for the construction, operation or maintenance of
the facility with respect to which the certificate is issued and no state agency or local
government shall require any approval, consent, permit, certificate or condition for the
construction, operation or maintenance of the facility with respect to which the certificate
is issued and no state agency or local government shall impose or enforce any law,
ordinance, by-law, rule or regulation nor take any action nor fail to take any action which
would delay or prevent the construction, operation or maintenance of such facility.

G.L.c. 164, 8 69K (para. 5) (emphases added); see also G.L. c. 164, 8§ 69R, and 69S

(authorizing Board to exercise sovereign power of eminent domain). This extraordinarily broad

® The chapter of which this statute is a part governs manufacture and sale of gas and
electricity, and its purpose “is to ensure uniform and efficient utility services to the public.”
Boston Edison Co. v. Town of Bedford, 444 Mass. 775, 781 (2005) (quotations omitted).
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language leaves no room for guessing as to the legislative purpose: when it comes to licensing
needed energy facilities that meet the statute’s substantive requirements (including consistency
with environmental protection), the General Court meant business. Once a Certificate is issued,
no locality or state agency may stand in the way of a facility.

To be sure, the Board must “cooperate” with state and local agencies and those agencies
become part of the Certificate process by providing “information and recommendations.” G. L.
c. 164, § 69H. But those agencies are on notice from the start of the Certificate proceeding that
within six months, if they have not issued their permits, the Siting Board effectively will issue
the permits for them if the substantive conditions for a Certificate are satisfied. G. L. c. 164, §
690. That is the legislative design.

Against this plain and unambiguous statement of legislative purpose, Intervenor
Opponents argue that a Certificate cannot be issued with respect to permits on which a state
agency or local jurisdiction has not yet rendered a final decision. See Commission’s Br. in
Support of Mot. to Dismiss for Failure to Comply at 7-8; Alliance’s Br. at 7; Yarmouth’s Br. at
8. Itis hard to imagine a construction of the statute that would do greater violence to the
legislative purpose. Under Interevenor Opponents’ interpretation, an applicant would be forced
to await decisions from perhaps a dozen different state agencies and municipalities, then exhaust
each one of them, and then file successive Certificate applications or amendments in a process
that could well stretch on for years. The statute creates a process that is the exact opposite of

this piecemeal approach.®

® The Alliance argues with a straight face that its interpretation somehow would avoid a
“piecemeal” approach, see Alliance Br. at 12, when in point of fact it would create one.
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Moreover, since it is common for many permits to be contingent upon first obtaining
other permits, Intervenor Opponents’ interpretation creates a Catch-22 for applicants: they
cannot obtain final permits from agencies X and Y because agency Z has denied a permit yet
they must, according to the argument, receive final decisions from agencies X and Y before
seeking a Certificate with respect to those agencies’ permits. Cape Wind finds itself in just such
a situation: Barnstable and Yarmouth cannot act without the Commission first granting
approval. Similarly, Cape Wind cannot obtain a state tidelands permit under Chapter 91 without
first obtaining local approval, which, again, is contingent upon Commission approval. See 310
C.M.R. 8 9.11(3)(c)(3).

This is precisely the kind of Kafka-esque nightmare of never-ending, balkanized appeals
that the legislature has done away with in the Certificate process. Instead, the Siting Board
stands in the shoes of the permitting agencies and certifies, after a full adjudication of the issues
by all interested parties, that the construction, operation, and maintenance of the proposed
facility will be done in an environmentally protective manner and in the public interest. When
the Board grants a Certificate, the result is a legal authority from the Commonwealth that not
only represents every permission required under any law of the Commonwealth and any of its
subdivisions, but a legal authority that must be enforced by them as if issued by them. It even
prohibits any creature of state law from failing to take any action that would delay or prevent a
facility from commencing operation. The purpose of the statute to expedite and consolidate the
siting process by wrapping all permissions into one state proceeding once a facility is obstructed

could not be any clearer.
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C. The Statutory Scheme Is Not Absurd or Unworkable.

A statute is enforced according to its plain and unambiguous terms and without regard to
extrinsic evidence unless it is the rare case of a literal construction that produces absurd or
unworkable results. “Ordinarily, we do not look to extrinsic sources to vary the plain meaning of
a clear, unambiguous statute unless a literal construction would yield an absurd or unworkable
result.” Commonwealth v. Millican, 449 Mass. 298, 301 (2007). Thus, the next step of statutory
construction is to determine whether the plain terms of the Certificate statute requiring a
composite of all permits produce results that are absurd or unworkable. They do not.

There is nothing absurd or unworkable about requiring a comprehensive approach by the
state agency that is authorized to hear permit appeals of any kind by those seeking to construct
electric transmission or generation facilities. Indeed, such an approach has many salutary
features:

. First and foremost, it prevents a piecemeal Certificate process in which the

applicant would be forced to return to the Board time and again, particularly
where, as here, a barrage of groundless opposition is invoked at every stage of an

extensive state and local permitting process;

. It creates a streamlined process for an energy company that has already invested
time and money into permitting processes that have resulted in delays or denials;

. It requires the applicant to have its ducks in a row before seeking a Certificate,
i.e., the applicant must first have made a good faith effort to obtain all permits and
must be prepared to demonstrate to the Board that a Certificate would be
consistent with the environmental protection goals inherent in each of the
outstanding permitting processes;

. It requires the Board to ensure that if a Certificate issues on any aspect of a
facility, that the Board has ensured consistency with environmental protection
across the gamut of state permitting issues;

. It incentivizes each of the agencies that have not acted on pending applications to
act with dispatch by placing them clear notice that, if they do not act within six

12



months, their permits may well be issued for them.

Precisely because the Certificate authority is so broad, the legislature ensured that it
could be exercised only when necessary by establishing threshold requirements that an applicant
must satisfy before even seeking, let alone obtaining, a Certificate. The applicant must submit a
“statement of need” detailing (1) the permits required to construct and operate the proposed
energy facility, (2) its good faith efforts to obtain these permits, and (3) its inability either to
comply with the applicable state or local law or to proceed with construction. G.L. c. 164, §
69L. These preconditions recognize the fact that some energy facilities may move smoothly and
in due course through state and/or local permitting processes, and simply should not need to
invoke the Siting Board’s comprehensive authority. The Siting Board, therefore, can be assured
that an applicant that can satisfy these preconditions is one that genuinely has been prevented
from constructing its facility due to delay, denial, or burdensome conditioning — thus justifying a
unified permitting process to resolve all administrative issues once and for all.

Additionally, the Certificate determination is made only after a full adjudicatory hearing
involving all interested parties each with the right, inter alia, to submit direct evidence and
cross-examine witnesses. G.L. c. 164, § 69M. Thus, all permitting authorities have a chance
either to issue their respective permits, or to take steps to intervene in the Certificate proceeding
in order to educate the Siting Board regarding their standards and to bring their expertise to bear
on its determination, including advocating for any reasonable conditions. The legislature and the
Siting Board wisely recognized that state and local agencies would be loathe simply to step aside
and thus created procedures whereby a complete record could be created and all relevant

concerns resolved.
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Undoubtedly, one can think of ways to criticize the system designed by the legislature. It
creates a lot of work for the Board. It could be said to be anti-environmental as it creates a
single agency that can act in the place of the professional environmental enforcement agencies.
It could be said to be unfair or peremptory in grabbing authority away from agencies that have
not yet acted. It could be said to be heavy-handed. It could be said to move power away from
the local level up to the state level. However, the legislature’s choice cannot be rendered void
merely because it may reflect the best alternative. See Fine v. Contributory Ret. Appeal Bd., 401
Mass. 639, 643 (1988) (“the ultimate efficiency of achieving the statutory process is in question,
or that the means to achieve the statutory end is rough, illogical or not the best available, or that
the means stated in the statute is not perfectly consistent with the desired result.”) (quotations
omitted). Moreover, none of these legitimate concerns with the legislative design can possibly
be said to create results that are “absurd” or “unworkable.”

Other states have even more comprehensive statutory schemes in which the
determination for siting an energy facility rests entirely with a state agency, which issues an
umbrella permit that includes any regulatory activity over which other state, regional and local
agencies otherwise may have had jurisdiction. See, e.g., Cal. Pub. Resources Code 25000 et seq.
(2007); Fla. Stat. 403.501 et seq. (2007); R.I. Gen Laws 42-98-1 et seq. (2007). Here,
Massachusetts has left the permitting authority in the hands of the usual agencies and localities
in the first instance and merely provided a unified procedure for reviewing all permitting matters
in a comprehensive fashion when any one of them has burdened, denied or delayed a permit
application. There is nothing absurd or unworkable about a unified state composite permitting

process for electric facilities that have experienced a denial, delay or burden in the customary

14



permitting process. The plain and unambiguous meaning of the statute creates no absurd or

unworkable results. It therefore must be applied as written.

D. The Leaqislative History Confirms the Statute’s Plain Meaning.

Legislative history is another useful tool in statutory interpretation. However, the
Supreme Judicial Court has held that legislative history is “extrinsic” evidence that cannot be
resorted to in the absence of the plain meaning yielding an absurd or unworkable result.
Millican, 449 Mass. at 301; accord Comm’r of Corr., supra, 446 Mass. at 126 n.4 (legislative
history “unnecessary to our decision” given plain meaning of statute). Nonetheless, given the
importance accorded legislative history in the Presiding Officer’s rulings in Keyspan, the
legislative history is reviewed here. See Petition of Colonial Gas Co. d/b/a KeySpan Energy
Delivery New England for a Certificate, EFSB 06-1 (Ruling on Motions for Partial Dismissal
May 10, 2006) (“KeySpan May 10th Ruling”); Petition of Colonial Gas Co. d/b/a KeySpan
Energy Delivery New England for a Certificate, EFSB 06-1 (Ruling on Motions for
Reconsideration June 15, 2006) (“KeySpan June 15th Ruling™). Further, it is useful to review the
legislative history of the Certificate process because it illuminates the particular problem that the
legislature sought to remedy and thus shines further light on legislative purpose. Saccone v.
State Ethics Comm’n, 395 Mass. 326, 328 (1985) (“Our task is to interpret the statute according
to the intent of the Legislature, as evidenced by the language used, and considering the purposes
and remedies intended to be advanced.”).

Here, the legislative history is a compelling and vivid story of a full-fledged energy crisis

in the early 1970s. This crisis set off alarm bells to which the Commonwealth reacted with an
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comprehensive measure to ensure that it would never be deprived of the necessary supply of
electric power while still safeguarding the environment and public health and safety.

In 1971, the legislature established the Massachusetts Electrical Power Plant Siting
Commission (“Siting Commission”) in order to “investigate and study the regulatory procedures
employed by the Commonwealth relative to the location and operation of electric utility
generation and transmission facilities.” First Report of the Siting Commission (Sept. 1972) at 6.
The Siting Commission was comprised of sixteen members: seven legislators, the chairmen of
public works, natural resources and public health, and six gubernatorial appointees. Id. at 3.
The Siting Commission made a thorough investigation of the Commonwealth’s “total energy
picture” and future projected electric power needs; its members met with federal officials,
reviewed the approaches in other states, interviewed industry representatives, consulted
environmental organizations, including the Conservation Law Foundation, and reported its
findings and recommendations to the legislature in a series of annual reports. Third Siting
Commission Report (March 1973) at 11.

The Siting Commission was created against the background of the dire energy situation
reported by the Federal Power Commission (“FPC”) in its second National Power Survey
released in April, 1972. See id. at 8. The FPC report, which the Siting Commission extensively
relied upon in its findings, found that “litigation and delays,” among other factors, were
adversely affecting the ability to create “new and needed power capacity.” Id. The FPC
predicted “continued recurrent and spreading power shortages unless positive steps are taken,
and taken soon, to remedy conditions which are slowing the orderly development of essential

power supplies and which could lead to a forced rise in electricity prices.” Id. It found that
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“today more than ever before the construction of new power facilities is being challenged on
environmental grounds.” Id. at 9. The FPC warned that rapidly mounting electricity demand,
sharply rising costs, and increasingly persistent environmental opposition to new facilities were
colliding. 1d.

The legislature and the Siting Commission recognized this situation as “crisis.” Id. at 11
(“the Massachusetts Legislature has revived and continued this Special Commission in order that
we may study the possible effects of this energy crisis on Massachusetts.”). The Siting
Commission thus “established for itself the task of preventing, at least in Massachusetts, the
‘collision” which the Federal Power Commission feared.” 1d. at 9. The Siting Commission
issued grim predictions of “a highly dangerous shortage of electric power in New England in the
future,” potentially “massive blackouts,” and a “power crisis . . . supplanting Viet Nam as the
raging controversy of the day by the late 1970s.” Id. at 10-11. A palpable sense of urgency
guided the Siting Commission:

that Massachusetts, as well as the entire Nation, is entering a critical time in our

history in regards to maintaining sufficient supply of electricity in light of

environmental considerations and the ultimate cost which must be borne by the

consumer. This Special Commission believes that the Commonwealth must act

now so as to avert a possible crisis in the future. A lack of preparedness on the

part of the State could prove disastrous.
Id. at 15. The need in Massachusetts for energy facility siting legislation was particularly acute
“due to the stupendous rate of growth [in energy demand] envisioned for our region.” Id. at 12.

Compounding the delays in the construction of new energy facilities was the “dramatic
reversal” in historical trends toward increasing electrical costs, which was caused in part by “the

added costs for environmental protection and enhancement features.” Id. at 14. Therefore,

“[t]he Special Commission attempted in the siting bill [it] presented . . . to benefit the consumer
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by minimizing cost attributable to this factor.” 1d.

In March, 1973, the Siting Commission issued a report setting forth its findings and
recommendations and attaching a draft siting statute. The solution proposed by the Siting
Commission was the creation of the Siting Board with broad authority to issue composite
Certificates, preempt all other state and local laws, and exercise the power of eminent domain in
order to ensure that vital energy facilities could be sited efficiently and despite local opposition.
The Siting Commission’s draft legislation placed checks on this broad power. It imposed a
“*good faith effort’ requirement [that] places the companies on notice of what standard they must
conduct themselves by, while at the same time eliminating frivolous claims.” 1d. at 25.
Additionally, “by requiring that the electric companies disclose which permits and approvals
they have already obtained, this siting bill manifests a clear intention that a certificate should not
be granted to an applicant who has failed to make a substantial effort to obtain the require
licenses, permits and other regulatory approvals.” Id. That same year the legislature enacted a
statute that is largely what the Commission proposed.

There is no evidence in the legislative history of this enactment that the Siting
Commission was in the least concerned with or motivated by any need to preserve the permitting
authority of state and local agencies. Rather, a solution designed to avert the burgeoning energy
crisis demanded that comprehensive relief be available as soon as an energy facility faced delay,
denial, or burdensome conditions in its state or local permitting. That is the solution that was
actually enacted. Thus, the legislative history confirms, quite dramatically, the plain meaning of

the Certificate statute. A sweeping solution was proposed to remedy a crisis.
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E. The KeySpan Decision Must be Revisited.

Clean Power Now submits that, for all of the foregoing reasons, the previous decision in
Keypan must, with all due respect, be revisited. Clean Power Now does not lightly contend that
a prior decision by the Presiding Officer is incorrect. But every source of evidence regarding
legislative intent — from the express words of the statute, to the legislative purpose, to the
legislative history — points unambiguously to the conclusion that the General Court intended
every Certificate to be a composite of all state and local permits. Many a great jurist has
recognized and corrected prior error, perhaps the most famous, and witty, example being that of
Justice Robert Jackson. See Massachusetts v. United States, 333 U.S. 611, 639-40 (1948) (“I see
no reason why I should be consciously wrong today because | was unconsciously wrong
yesterday.”) (Jackson, J., dissenting). The rationale of KeySpan should now be similarly
revisited with fresh eyes and rejected along with Intervenor Opponents’ arguments based
thereon.

Keyspan fundamentally erred by resolving an alleged conflict between the plain and
unambiguous meaning of the statutory text, on the one hand, and the legislative history and
Board regulations, on the other, against the plain text. See Keyspan June 15th Ruling at 5
(portion of section 69K stating that a Certificate shall be a composite of all permits is “in direct
contradiction to the statute’s legislative history and implementing regulations.”). This was error
on multiple levels.

First, it turns statutory interpretation on its head. It is blackletter law that an agency
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interpretation of a statute, while owed deference, may not alter the terms of the statute.” It also is
blackletter law that if there is a conflict between the plain meaning and legislative history it is
the text that controls unless the text produces an absurd or unworkable result. Millican, 449
Mass. at 301. Keyspan made no finding of an absurd or unworkable result. Rather, it made the
very different finding that interpreting the statute to allow a Certificate to be issued only with
respect to a subset of final permitting decisions, i.e., a non-composite Certificate, would itself
“produce a workable statutory scheme.” Keyspan May 10th Ruling at 6. It is irrelevant,
however, that some other scheme that is not the one enacted might be workable. In the event of
a conflict, the plain meaning controls unless and until there is a finding that the plain meaning
causes an absurd or unworkable result.

Second, Keyspan averred that the “framework of the [Certificate] statute” somehow
confirmed its conclusions that the statute should not be interpreted to require a composite
Certificate. See id. at 5; see also id. at 6 (invoking “statutory framework’); KeySpan June 15th
Ruling at 5 (invoking*“other provisions of the [Certificate] statute™). But Keyspan never

identifies any statutory provision or anything specific about the statutory framework that

" Lindsay v. Dep’t Social Serv., 430 Mass. 789, 797 (2003) (“an administrative agency
has no authority to promulgate rules or regulations that conflict with the statutes or exceed the
authority conferred by the statutes by which the agency was created.”); Boston Gas Co. v. City of
Newton, 425 Mass. 697, 706 (1997) (holding that where local by-law imposing fees on utilities
“is inconsistent with the statutory purpose of uniform and efficient distribution of utility services,
we would be reluctant to conclude that a [DPU] regulation approving such fees was valid.”);
Massachusetts Mun. Wholesale Elec. Co. v. Energy Facilities Siting Council, 411 Mass. 183,
194 (1991) (“an administrative agency has no authority to promulgate rules or regulations that
conflict with the statutes or exceed the authority conferred by the statutes by which the agency
was created.”); Saccone, 395 Mass. at 335 n.12 (holding that while deference is accorded to
agency “[i]n no event, however, will an administrative interpretation be followed if it is contrary
to plain and unambiguous terms [in] a statute.”) (quotations omitted).
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conflicts in any way with the crystal clear language of section 69K commanding that any
Certificate issued “shall” be a composite of “all” permits. And one can search the statute in vain
for any such statutory provision.?

Third, the case relied upon in Keyspan as authority to abandon the literal meaning of the
text does not support such an approach. See Keyspan June 15th Ruling at 6 (citing Wonderland
Greyhound Park v. State Racing Comm’n, 45 Mass. App. Ct. 226, 233 (1998) (“[s]tatutes are to
be interpreted, not alone according to their simple, literal or strict verbal meaning, but in
connection with . . . the system of positive law of which they are part . . . .”). Wonderland in fact
expressly recognizes that “[w]here the language of a statute is plain, the courts enforce the
statute according to its wording.” Id. at 230 (quoting Weitzel v. Travelers Ins. Cos., 417 Mass.
149, 153 (1994)). And in point of fact, Wonderland found the statute at issue to be “not
ambiguous,” declined to resort to legislative history, and merely interpreted two different
provisions of the statute holistically to accomplish the legislative purpose. Id. at 233.

Fourth, there is no actual conflict between the legislative history and the statute. Any fair
reading of the legislative history shows that the statute was a reaction to an impending energy
crisis that was viewed with great alarm. In response, the Siting Commission recommended, and
the legislature enacted, a comprehensive and far-reaching solution. Keyspan seizes upon the

Siting Commission’s use of the term “appeals procedure” as well as the legislature’s direction to

& Similarly, the term “override” does not appear in the statute, yet is used in KeySpan.
Because a Certificate can be issued only after a finding that the proposed facility (1) is needed,
(2) is compatible with environmental protection, public health and public safety, (3) conforms
with state and local law or is reasonably exempt therefrom, and (4) comports with public
interest, convenience and necessity, G.L. ¢. 164, § 690, use of the term “override” is highly
misleading as it suggests that state and local considerations are pushed aside and ignored.
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the Siting Commission to study a procedure for “appeals from local regulatory decisions.”
Keyspan May 10th Ruling at 4. But the term “appeal” was in fact left out of the statute and, in
any event, there is no conflict between a shorthand description of the Certificate process as an
“appeal” and the statute’s requirement that an application to the Board with respect to a single
permit decision triggers a comprehensive review of all permitting decisions. This shorthand
description of the Certificate procedure as an “appeal” in the legislative history cannot support
the enormous weight of abandoning the plain meaning of the statute’s express terms.®

So too there is a harmonizing reading of the Board’s regulations that, at least for this
case, can avoid a conflict with the statute. By interpreting 980 C.M.R. § 6.02(1) to require
finality only as to that agency decision that first disapproves, conditions, or denies an application
and thereby prevents an energy company from building a facility, the regulation may be
conformed to the statutory mandate for a composite of all permits, in cases like this where there
is at least one final permit decision. Here, a final decision was made by the Cape Cod
Commission. See infra Point I1.A. This interpretation of the Board’s regulations makes
particular sense here where the Cape Cod Commission Act prohibits other state and local
permitting agencies from even reviewing applications regarding the project, let alone rendering
final decisions.

Finally, there are material factual distinctions between KeySpan and this case that

warrant a different outcome here. Most significantly, every permitting authority is party to this

° If the Keyspan logic were adhered to, then, despite its plain terms, the Certificate statute
could never be applied to state agencies’ permitting decisions but only local ones because the
legislature directed the Siting Commission to study a procedure for “appeals from local
regulatory decisions.” 1973 Siting Commission Report at 22.
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proceeding. This allays the concern expressed in KeySpan that the Siting Board would issue a
Certificate “without benefit of the [agency] record.” KeySpan May 10th Ruling at 5.
Furthermore, upon information and belief, KeySpan had not filed for the municipal permits
required for the construction of its pipeline, reasoning that doing so would be futile due to the
Commission’s DRI denial. By contrast, Cape Wind has filed for all state and local permits and
given actual notice to all permitting agencies of its request for a composite Certificate. This is
precisely how a Certificate proceeding should work. The Presiding Officer was thus correct to
reject any suggestion by the applicant in Keyspan that a Certificate application could yield a
composite permit “irrespective of whether the applicant has applied for” other permits and
“without benefit” of input from sister agencies that would have reviewed permit applications.
See KeySpan June 15th Ruling at 5. The statute itself precludes such an interpretation. Here, the
Siting Board may now commence the adjudication of the Transmission Project satisfied that all
interested parties are at the table and will have a full and fair opportunity to promote and defend
their respective public and private interests.

For the foregoing reasons, the KeySpan Rulings are erroneous and cannot control here.

F. Intervenor Opponents’ Remaining Argument Conflicts With The Statute.

Most of the Intervenor Opponents’ arguments are dependent upon KeySpan and must be
rejected for the reasons set forth above. Intervenor Opponents’ additional argument that the
issuance of a Certificate before a final agency decision would be a usurpation of local agency
authority is without merit.

This usurpation argument misses the point. The statute expressly preempts local
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regulatory agencies from exercising the jurisdiction they might otherwise have over the subject
facility once a Certificate is issued. G.L. c. 164, § 69K (“Notwithstanding the provisions of any
other law to the contrary, a certificate may be so issued . . .”). The secondary nature of these
agencies in the Certificate scheme is further evident in the fact that the Siting Board is not bound
by their findings, but instead, the Siting Board has been delegated an independent obligation to
issue certificates for jurisdictional facilities when its substantive and procedural standards are
satisfied under G.L. c. 164, 88 69K-690.

Moreover, even without the Certificate scheme, the local agencies likely would be
preempted from regulating the Transmission Project.”® It is undeniably the legislature’s
prerogative to expand or curtail local authority. With respect to this statute, the balance of
competing interests tipped in favor of ensuring the accomplishment of paramount state policies
while still preserving the full rights of state and local agencies to participate in the Certificate
process and in its enforcement. G.L. c. 164, § 69K (“that portion of the certificate which relates
to the subject matter within the jurisdiction of a state or local agency shall be enforced by said
agency . .. as if it had been directly granted by the said agency.”). Whatever permitting
authority the legislature may have vested in state and local agencies, it crafted the Certificate

statute to ensure that such authority could not be used to impede the siting of needed facilities.

19 See Boston Edison Co. v. Town of Bedford, 444 Mass. 775 (2005) (preempting city
from imposing fines on utility since it frustrated fundamental State policy of ensuring uniform
and efficient utility services); Boston Gas Co. v. City of Newton, 425 Mass. 697 (1997)
(preempting city from imposing fees on utility even where arguably allowed by DPU regulation);
Boston Gas Co. v. City of Somerville, 420 Mass. 702 (1995) (preempting local street opening by-
laws because state had preempted field of public utility regulation).
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1. The Siting Board Has Jurisdiction.

A. The Commission’s Decision Was Final.

Because the Siting Board must grant a composite Certificate and there is no finality
requirement, it follows that the Siting Board cannot be denied jurisdiction over Cape Wind’s
Petition and Application. Intervenor Opponents contend that not even the Commission’s
decision was final and, therefore, a necessary jurisdictional precondition was not met. See
Commission’s Br. in Support of Mot. to Dismiss for Failure to Comply at 8-10; Yarmouth’s Br.
at 9. This assertion is wrong.*

The Commission unequivocally denied Cape Wind’s DRI application. Upon information
and belief, the Commission filed that decision with the Barnstable clerk, and notified Cape Wind
of its decision. These actions make its decision final as a matter of law. See Bd. of Aldermen of
Newton v. Maniace, 429 Mass. 726, 729 (1999) (holding that timely “final action” by board
requires only a vote and filing document with municipal clerk that reports result of vote); accord
Bldg. Inspector of Attleboro v. Attleboro Landfill, Inc., 384 Mass. 109, 111 (1981) (holding that
filing board decision with clerk and giving notice to applicant are final acts regarding
application). That the denial may have been procedurally based and without prejudice is
immaterial. The effect of the Commission’s denial is that “the facility cannot be constructed.”
G.L. c. 164, 8 69K. This is precisely what the statute seeks to remedy and what triggers the

Siting Board’s jurisdiction to review Cape Wind’s Petition and Application.

1 Intervenor Opponents claim that the Commission decision was not final enough to
trigger the Siting Board’s jurisdiction even as they argue it was sufficiently final for judicial
review. They cannot have it both ways.
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B. Cape Wind Made The Requisite Representation.

Intervenor Opponents’ argument that Cape Wind did not make the requisite “good faith”
effort to obtain regulatory approvals is inaccurate. See Commission Br. in Support of Mot.
Dismiss for Failure to Comply at 8-10; Yarmouth Br. at 8-10. Cape Wind has filed for and
continues to pursue all permits and approvals required to construct the Transmission Project.
However, by operation of law, the Commission’s denial prohibits any municipality from issuing
any development permit relating to the Transmission Project. Cape Cod Commission Act, §
13(e). Thus, both Yarmouth and Barnstable refused to act on Cape Wind’s applications. Now,
Intervenor Opponents seek to dismiss Cape Wind’s Certificate Petition and Application because
it has not made good faith efforts to obtain those local permits. This argument is the product of
either extraordinary chutzpah or a complete failure of reason.

Intervenor Opponents’ related objection that the Siting Board lacks jurisdiction until
Cape Wind exhausts administrative remedies with respect to the wetlands permits is similarly
flawed. See Commission’s Br. in Support of Mot. Dismiss for Lack of Jurisd. at 8-9; Alliance’s
Br. at 11-15. The regulation upon which Intervenor Opponents rely provides that a petition
claiming denial or delay “with respect to an action of a local agency shall not be brought until
the petitioner has exhausted any appeal to a state agency provided by statute.” 980 C.M.R. §
6.02(1) (emphasis added). This regulation quite clearly applies only to “an action of a local
agency,” here Barnstable and Yarmouth. Again, however, the Cape Cod Commission Act’s
prohibition on review by local agencies absent prior Commission approval of the project makes
obtaining a final appealable decision from the local agencies here impossible. Thus, imposing an

exhaustion requirement here in an inflexible manner is inappropriate and simply not legally

26



required. See Commonwealth of Massachusetts v. Lyng, 893 F.2d 424, 427 (1st Cir. 1990) (“the
exhaustion doctrine is not to be applied inflexibly”) (quotation omitted). Rather, “[w]hen the
various interests served pull in the direction of exhaustion, it is required, but where they pull in
different directions, analysis of the particular case at hand is necessary.” Id.; see Norfolk Elec.,
Inc. v. Fall River Hous. Auth., 417 Mass. 207 (1994) (holding exhaustion of administrative
remedies not required where futile). In addition to the impossibility of such appeals, the
participation of all the permitting authorities in this proceeding ensures that the benefits of

exhaustion, such as access to agency expertise, will be available.

C. The Courts Do Not Have Exclusive Jurisdiction

Finally, the Commission badly misses the mark in arguing that Cape Wind was required
to appeal to Barnstable Superior Court or the Land Court. See Commission’s Br. in Support of
Motion to Dismiss for Lack of Jurisdiction, at 7. This argument, based upon a notion that the
Cape Cod Commission Act effects an implied repeal in part of the Certificate statute, is exactly
backwards and ignores the plain language of the Certificate statute. In plain terms, the
Legislature expressly granted the Siting Board authority to issue a composite Certificate
“[n]otwithstanding the provisions of any other law to the contrary.” G.L. c. 164, § 69K
(emphasis added). This provision unequivocally prohibits the Commission and any other state or
local agency from exercising their regulatory jurisdiction over any aspect of an approved facility.
Attorney Gen. v. Commissioner of Ins., 450 Mass. 311, 319-20 (2008) (“The use of such a
‘notwithstanding’ clause clearly signals the drafter’s intention that the provisions of the

‘notwithstanding’ section override conflicting provisions of any other section.”) (quoting

27



Cisneros v. Alpine Ridge Group, 508 U.S. 10, 18 (1993)); see also Vega, 449 Mass. at 231 (“a
statute [is] construed so that effect is given to all its provisions, so that no part will be
inoperative or superfluous.”); Saccone, 395 Mass. at 332 (“It is not to be assumed that words in a
statute have no force or effect.”). The legislature certainly was aware of the Certificate statute
when it enacted the Cape Cod Commission Act; its refusal to exempt the Commission or any
agency from the scope of the Certificate can be viewed only as deliberate.

Moreover, application of the doctrine of implied repeal is discouraged, and “[w]here a
newly enacted statute is silent about an already existing one, the indication is that the Legislature
did not intend to repeal the existing one.” Commonwealth v. Katsirubis, 45 Mass. App. Ct. 132,
136 (1998). Instead, “where two or more statutes relate to the same subject matter, they should
be construed together so as to constitute an harmonious whole consistent with the legislative
purpose.” Saccone, 395 Mass. at 334.

Chapter 164 and the Cape Cod Commission Act “show no contradiction or repugnance”
to warrant the application of the disfavored doctrine of implied repeal. Commonwealth v.
Vickey, 381 Mass. 762, 766 (1980). Rather, they can be easily harmonized since they deal with
different issues. There is no dispute that Barnstable Superior Court or Land Court is the
exclusive forum for an appeal by an aggrieved party wishing to obtain judicial review of a
Commission decision that she believes was irrational, arbitrary and capricious, or without
substantial evidentiary support in the record. Cape Wind, however, is not appealing the
Commission’s decision. Instead, it decided to forego its right to judicial review in favor of
seeking the administrative remedy of a Certificate.

The scheme advocated by the Commission also would lead to the contradictory and
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absurd result that permit for energy facilities denied by the Commission could not turn to the
Siting Board for relief. The Legislature certainly did not intend for the Siting Board’s authority
to stop at the Cape Cod Canal. The Commission’s argument is not salvaged by its related
suggestion that judicial review and the Certificate proceeding should proceed simultaneously.
Under that scenario, there could be an appeal of a Certificate decision in the Supreme Judicial
Court at the same time an appeal was pending in Barnstable Superior Court or Land Court from a
Commission decision. The waste of judicial resources and the possibility of inconsistent judicial

decisions is apparent. The Commission’s implied repeal argument must be rejected.

Conclusion

There is no clearer signal that the Siting Board must exercise its comprehensive
Certificate authority than Intervenor Opponents’ motions. Not satisfied with a seat at the table
and the ability to help craft the Certificate according to their particular concerns, Intervenor
Opponents desperately seek to derail the Wind Farm, which already has been determined
necessary and environmentally beneficial, by attacking a routine transmission line and turning
this proceeding into a Dickensian Bleak House scenario of interminable litigation. The
difference between their exaggerated claims here and their relative silence regarding the
comparable Nantucket Cable project is stark and reveals that they are not in the least concerned
about the Transmission Project. This is a mere pretext.

The Legislature provided a clear remedy for companies in Cape Wind’s situation.
Intervenor Opponents’ arguments aimed at cutting off this Certificate proceeding at the threshold

are without merit. Accordingly, Clean Power Now respectfully requests that their motions to
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dismiss be denied.
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